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Law Society Trinity Term 2015 ‘

The photos used in this issues show just a small
fraction of what has been going on with Law
Society this term.

From President’s Drinks to the Ball at Warwick

Castle, with Pizza and Prosecco and Tapas and San-
gria along the way, the committee hopes this term |
has been another exciting one for our members

A special thanks to this terms event sponsors
Herbert Smith Freehills, Travers Smith and.Burgess

i
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Y Salmon and our Sponsor for this terms essay com-
petition, Hogan Lovells
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A Note from the De?’ey Editor

It's been a pleasure being a part of the editing process of
Verdict this term; this issue takes on a topic of immediate
importance to aspiring lawyers of today, and has been a
learning experience for us as we compiled it. As a current
English undergraduate, being on‘f.c_c;:#']‘nji’.ctee this term has
been invaluable for piquing a greﬁﬁk interest in law as a
career option as well as providing®pportunities to test my
interest. | hope this issue is both inté\resting generally and

useful for any future lawyers or people with a current inter
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h(%e of the Machines—Automation in Law firms
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The Rise of the Machines—Automation in Law firms

means it does not take a great many of them to prevent changes occur-
ring.

However since the 1990s, and especially since the 2007 Legal Services

Act, both the regulation and governance of law firms has undergone a

huge shift. While there are still huge barriers to entering the legal ser-

vices industry, it is now far easier to do so than it has traditionally been

to open shop and provide all manner of legally services. More important-

ly, the 2007 Act allowed other firms, built on a corporate model, to enter '
' the industry. While many have not been widely successful (See Eddie

Stobart’s train-wreck of an foray into the corporate Bar particularly) if in

time these models become more common and successful we could see

the effects of competition and shareholder maximisation on employ-

mentin the legal industry. Similarly, if equity partners start seeing :

adopting newstechnology as a way of providing the same service for less , &

cost, one must question how long they will protect old practices over in- ‘..

creased profits. v A

It is true that a major part of legal work is still the application of judge- .4
" ment and skill to a factual scenario, which is said to be more of an art o

than a science. But this is not universally the case. Trawling through -

mountains of evidence and paperwork is a core element of law work, and
in many firms is now done by automated programs rather than solicitors. ¥
' Machines don’t get tired or bored and they don‘t miss the one tiny out of | . *
. place transaction or incorrect statement, and they can do it much, much '
¥ quicker. And even then, machines may soon reach the point where they
can be told a complex set of parameters for analysing transactionsand g «
the potential litigation that could arise and come up with advice fora cli- ™ =
ent in mere seconds rather than weeks. At this point a law firm could op-
erate with far less employees, most of whom would be working directly

l«. - . -




The Rise of the Machines—Automation in Law firms

with clients or involved in litigation rather than in paperwork. More inter-
esting work for those in such roles perhaps, but small comfort to those
who can’t find work in the industry.

But it is not all doom and gloom. Though one may speculate about what
technology will do in the future, it is easy to get carried away. Those who
watched Tomorrow’s World in the 1960s are still waiting for house clean-
ing robots 5o years. In regards to the present and immediate future, legal
practice currently requires a great deal of personal contact and problem
solving that machines cannot yet do. In the case of the former they will

E
probably never be able to do it. -
: p,i -

In addition the numbers simply do not show such a trend taking hold.

' Since the beginning of the digital revolution in the gos, the numberof ~ §
solicitors has nearly tripled, and there is no indication that there will not ‘\},.,‘ .
be more long-term growth in employment in the industry. It is true that ' ‘

because of the effects of the 2008 recession, a level of unemployment
may have been disqguised as temporary job losses that never returned,
but it seems there is still plenty of appetite for expansion among the top
firms, and soaring pay to go with it. Computers haven't yet replaced men \
and women in law offices —instead merely enabled work to be done
more efficiently and therefore quicker, reducing costs and increasing
profits, allowing workers to focus on the tasks that still take the human
touch.




Each issue, Verdict runs an essay competition to
give members a chance to

This terms question was:

"Have changes to Legal Aid and Judicial Review
made the Government unaccountable? ”

« The Competition is kindly sponsored by Hogan

Lovells, who will be giving a prize of £100 to t




Essay Competition

Winning Entry

“Have changes to Legal Aid and Judicial Review made the
Government unaccountable?”

"“There is no principle more basic to our system of law than the maintenance

of rule of law itself and the constitutional protection afforded by judicial re-

k view.” Lord Dyson, now Master of the Rolls, in R (Cart) v Upper Tribunal [2012] UKSC 2 at [122]

Judicial review is a cornerstone of any modern democratic society. It is
the process by which a citizen can challenge the government for acting
unlawfully. As Lord Dyson'’s quote above suggests, one might be forgiven
for thinking that judicial review would be treated with great respect and
sensitivity by the government given its enormous constitutional im-
portance, however one would be wrong to do so: the government’s re-
forms, which were recently implanted into law through the Criminal Jus-
tice and Courts Act 2015, showed a wholesale lack of understanding and
appreciation for the procedure. While it would perhaps be an exaggera-
tion to say that the reforms have completely undermined the govern-

;

ment’s accountability, they were certainly ill thought through, damaging

= 10 oUr legal'system and, perhaps most worryingly of all, laid down a

chilling precedent for the government'’s attitude towards this sacrosanct
~ doctrine.

-

=)

First, itis critical that we place judicial review into its constitutional con-
text. It has been so criticised and maligned by both, some might think
ironically, the Lord Chancellor and certain parts of the media that it is im-
portant we do not forget its raison d’etre. At base, it is the mechanism
through which we enforce the simple yet devastatingly important notion
that the government only does what Parliament tells it to. The govern-
ment relies on the support of Parliament for its mandate to govern and if,
as is the case with a vote of no confidence, it loses this support then it can
no longer rule. This underlies the basic constitutional principle that power
ultimately lies in the hands of the people. There must be some mecha-
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| | -nism then, which allows for recourse against the government when it
, ' acts beyond its mandate as provided by Parliament or doesn’t use it in
| the way intended.

— .\ W T s

/ Some might respond that the proper place, indeed the only place, for
' 7 thisis Parliament itself, If parliamentarians bequeath power to the gov- .
ernment why should they not be in charge of moderating its use? Given
-~ the size of government and population of the UK such a suggestion
would in practice lead to injustice: countless infringements by govern- |
ment departments would go un-redressed simply because of the quanti-
ty of complaints. Furthermore, a wronged citizen can only realistically
complain to their MP who cannot on his own force the government to
change. If the complaint garners enough support then perhaps the gov-
ernment would take notice but such a practice would be inconsistent and
M uncertain. After all, from a rule of law perspective a citizen has a right to

1 know and plan around how he will be governed, and so respect for his

yre

¥ legitimate expectations should not be left to chance. The courts devel-

y U

JEM|
» oped judicial review as a mechanism through which they could ensure

EN LA that Parliament's wishes, and thus the people’s wishes, were respected.
F The important of the doctrine is clear then: a claim in judicial review is a :
i ‘,g ; claim against the government. From planning permission to claims for
asylum judicial review is often the only process through which a citizen

can seek to correct governmental overreach.

We can proceed then on the basis that having an effective process for
Hjudicial review is of critical importance and that the government should
be very hesitant to undermine its efficacy. When considered in relation
to this proposition, the Coalition’s reforms seem not only ill thought out
but positively and, seemingly, wilfully reckless. First we can consider the
~argument for reform. The Lord Chancellor focused on what he viewed as
the illegitimate hijacking of judicial review as either a ‘campaigning tool,
- or simply to delay legitimate proposals’. In principle, such concerns could
be perfectly legitimate. Just because judicial review is important does
| not mean that there is not a balance to be struck; the government must
retain what LJ Sharpe called the ‘capacity to govern’. A system whereby




weighted too heavily in favour of the claimant would also under-
ine Parliament, as the government would not be able to effectively im-
ement its laws.

. ““Yeta co;clusmn that the current system is broken must surely be evi- -
enced in fact. Singular illustrative cases are not persuasive as they are

“==.. common to both sides. The government’s response to a consultation pa-

S perincluded the example that the 65 week delay of Southend Airport's
expansion because of an attempted judicial review claim that was re-
fused at every stage but nonetheless cost the local economy over £100
million, while supporters of the status quo can point to the successful
challenge by five disabled people of the government'’s decision to abolish
the Living Fund, which would have impacted nearly 19,000 severely disa-
bled people across the UK. Emotive cases must ultimately give way to
hard facts and the facts simply do not support the government’s narra-
tive of judicial review being widely exploited and miss-used. The number

of claims for judicial review has certainly increased, with the number of

applications having increased threefold in the period from 2000 to 2012.

However, a large proportion of this increase can be attributed to the in-

crease in immigration and asylum applications, which more than doubled

etween 2007 and 2012. In the words of Parliament’s Joint Committee on ‘

an rights this was ‘the predictable result of the restriction of appeal

ts in this context’. For non-immigration cases there has been an in-

of just 366 cases over those 12 years, a figure that can hardly be
d as alarming. The government further emphasised that of the

11,359 claims made in 2011 only 144 were successful in the courts. Yet

such a statistic completely ignores the number of cases that were settled.

It is estimated that 34% of all applications ended in a settlement positive

to the claimant. Finally, despite the Lord Chancellor’s allusions to a sys-

tem manipulated by charities and other organisations to further their

own political causes, interest groups brought only 0.4% of claims.




Essay Competition

The statistics do not reveal anywhere near the chaos envisaged by the
Lord Chancellor. Indeed, it is little surprise that this is so: judicial review
was already tightly restrained through the short limitation period, the
‘sufficient interest test’ and the fact that it could only be used as a tool of
last resort once all other avenues had been exhausted. Despite this, the
government felt convinced that reforms were required. S84(1) to s84(3)
of the CJCA introduces the requirement that the court must refuse to
grant relief if it appears to the court highly likely that the outcome for the
claimant would not have been substantially different if the conduct com-
plained of had not happened. So even if a department did exercise its
powers incorrectly, if the ultimate decision would have been similar to
that which it would have reached had it followed procedure correctly,
then the court cannot allow the claim to proceed. This is subject to the
caveat that if the case is of ‘exceptional public interest’ then it may none-
theless proceed. This has significantly lowered the bar from the previous
‘inevitably have been the same’ direction and so forces judges to give
leave in fewer cases. There are practical and principled objections to this
change: first, it will have the unfortunate consequence that claimants will
be forced to turn the permission stage into what has been described as a
‘full dress rehearsal’ of the full claim. This would damage the purpose of
the preliminary hearing as costs and delay would approach similar levels
to that incurred in a full hearing. The Joint Committee noted that the the
government displayed a startling lack of deference to the views of the
senior judiciary when considering this point. Secondly, and more funda-
mentally, the change is wrong in principle: the court would effectively be
condoning the unlawful behaviour. Ex hypothesi the government acted
unlawfully and it should be open to citizens to show this. It might well be
by chance that there were no adverse consequences in this particular



| . %
Essay Competition

case and so allowing the unlawful behaviour to continue sets a worrying
precedent.

This change is made all the more irrational when considered in conjunc-
tion with the change made to legal aid funding for judicial review in the
Civil Legal Aid Regulations 2015. This made payment conditional on the
court either giving permission to claim or the court neither granting nor
rejecting permission and the Lord Chancellor feeling that it is appropriate
to pay remuneration. The High Court ruled in Ben Hoare Bell Solicitors v
The Lord Chancellor the regulations incompatible with the statutory pur-
pose. The court was damning of their incoherence: there were a number
of scenarios in which, regardless of the claimant’s acts, the case would
not reach the permission stage. This could occur because the defendant
conceded or modified the challenged decision. The regulations were A
amended to include such possibilities but it speaks volumes aboUt the | N |

thought behind the refqy’rﬁs‘as a whole. Moreover the main proble -\_/\%’th{_‘__i "

here is that firms will only accept €ases where they aresure that the cIa|
will be able to proceed and so the development ofﬂ'I—Ia-Wﬁm S|gn|ﬁ j
cantly prohibited. As discussed above, the evidence provided by the Lord
Chancellor failed to make a compelling case that firms were supporting
un-meritorious cases and so the development seems to have arisen out of *

v’s rms should have to believe in their case before they
ﬂ/er this fails to recognise that judicial review is ehang-

ainstinct that la
commit to it. Ho
ing and dynamic because the way in which governments take decisions is
changing. A law firm cannot easily be certainthat a.case will succeed. The



Secondary Legislation Scrutiny Committee expressed concerns that the
regulations would have a ‘chilling effect’ on providers of legal aid.

Another change made is that any organisation which intervenes as a 3rd
party is liable to pay the costs of the other party if certain conditions are
met. These conditions include the intervention having been of no signifi-
cant assistance to the court or having behaved unreasonably. The provi-
sion marks a victory for campaigners in that it has been significantly wa-
tered down since its first draft but it is nonetheless potentially damaging.
Senior members of the judiciary testified that interveners were often of
great help to a court by providing evidence and expertise. The act further
introduced a presumption that interveners had to bear their own costs in
absence of ‘exceptional circumstances’. These changes risk deterring or-
ganisations from intervening since they could be left with a large costs bill
and have almost no chance to recover their own costs. Given that chari-
ties often provide helpful interventions and that the statistics do not
show them to be causing a surge in claims, it is difficult to see the merit of
these changes.

Have these changes left the government completely unaccountable? No.
Is it nonetheless less accountable? Probably. Do the changes reveal a
wholesale lack of respect and understanding about the importance and
functioning of judicial review? Certainly. The case for reform as carried
s out by the government was lacking at best and non-existent at worst. The
reforms themselves are themselves problematic and, while it is too soon
& to tell, look like they will have a damaging impact on judicial review.

3 Samuel Dayan
.

& St John's College
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There is also a concern amorggst bers

bers of society are not getting the advice andassistance they need. The number of
Litigants in Person (those ‘represe he lves”in civil court) and those de-
fending themselve st crimina ge en vastly in the last five years,
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A split profession

Usually when lawyers talk of a split profession, they mean that paration be-
tween barristers and solicitors, each of whom performing separate tasks wit

the justice system. However, there is a danger that the profession has become, &hd
is becoming even more so, split agan?ln terms of earnings and employment. Top
tax and corporate barristers are earnl‘d seven figures every year, while some crimi-
nal barristers are struggling to make the'equivalent of minimum wage when




Lawyers on the Picket Line

earnings are divided by hours worked. Newly qualified solicitors in the City are now
walking away with £70,000, while small criminal solicitors are facing having to shut
down completely, their Legal Aid work having completely dried up.

This is not merely a matter of pay. The number of positions available for those
seeking to work as solicitors and especially barristers in these fields has fallen rap-
idly. This year it was announced that the number of pupillage places had fallen be-
low 400 for the first time in over a decade, down from around 500 just five years
before. While cuts to Legal Aid are not the only cause, they have certainly been a
major factor in the decline of the criminal and family bar.

Concern must not just focus on the lack of prospects for those looking to alterna-
tives to corporate law work, but the cost to society of skilled young people being
unable to work in socially important areas of the law like family, employment and
human rights.

While the pay once qualified may be liveable, the costs of getting there are beyond *
those who do not have access to substantial income from elsewhere. The problem
is most pronounced at the Bar. The Bar Professional Training Course costs over
£15000 to sit in London, and when combined with'substantialliving costs.and no
concrete prospect of pupillage or tenancy at the end of it this must be a daunting
prospect for any graduate to take on, even with the substantial help provided by
the Inns of Court. Even for those who can find a pupillage, there is no money in
criminal or human rights chambers to pay for those who can't pay their own way.
Much better for them to go to a major corporate law firm, who will at least pay for
their training and provide a guaranteed job at the end of it. And'so another talent- 1|
ed individual is prevented from perusing not only their passion, but from helping L
people who are often in dire need. '
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Messages from the Outgoing Executive

/ Vice President

| have very much enjoyed my entire time on the Law Socie-
ty committee, but of the various roles | have had the
chance to take on, the role of Vice-President has been the
most fun, challenging and rewarding. | have loved working
with the rest of the executive and general committee to
ensure another great term for the society and to be in-
volved in organising some of our signature events such as
President's Drinks, Pizza & Prosecco and Tapas & Sangria.
Most of all, it has been great putting together the ball at
Warwick Castle, which we are hoping is going to be an ex-
tremely enjoyable and memorable end to the year. | con-
sider myself very lucky to have had the chance to work
with such a great group of people, particularly the rest of
the exec committee; Connie, George and Will. A big thank
you to them and everyone else for all their hard work in
making the term a success. | am very sorry to be leaving
the committee at the end of this term but | look forward to
still being involved in the society in the future and wish the
best of luck to next term’s committee.

Issy Van Niekerk

Worcester College



Messages from the Outgoing Executive

Treasurer

It is with a heavy heart that | abandon my spreadsheets and
file away Society bank statements for good. | will sorely
miss chasing committee members for receipts and paying
invoices for sums of money that | won't see again until | put
a deposit on a house: In all seriousness it has been a lot of

N

"fun and the other execs as well as the rest of the commit-
tee have been a pleasure to work with. | wish Vidit, Ellie,
Shun and Georgie the best of luck next term and hope to
see them at some of the many fantastic events that Mich-

’ aelmas is sure to bring!

-

George Speak

New College
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Messages from the outgoing Executive
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All that remains is fo ) give :my‘best wishes to next

term’s executive tea

 Ellie;Shun and Georgina,

7
| know will do a fanta b inMichaelipés 2015. Months

away yet, their termcz Iready full 8F exciting events

with an incredible ball confirmed. Keep an eye out
for LawSoc this Octob set to be an unmissable 8
weeks! ’
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Connie Van Stroud
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